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2

3 agree to?

4

PRO C E DIN G 5

JUDGE CHACHKIN: All right. What do the parties

MR. MAY: Your Honor, yesterday during the recess

158

5 that you provided us in the afternoon the parties did consult

6 concerning Trinity's Exhibit 36 which was the testimony of Mr.

7 Kevin Fisher. Trinity is now, after listening to the

8 arguments of the Bureau and of Glendale but most particularly

9 the Bureau, that the issue is framed and their evaluation is

10 being basically a question of law as to the meeting of the

11 thresholds and then a question as to what it is the Agency's

12 real policy is and case law is with regard to the issue of

13 parity treatment among a renewal applicant and a competitor.

14 And it is the evaluation of that question that's most

15 important. We have agreed that we would withdraw Trinity

16 Exhibit 36. There is also a corresponding modification that

17 will occur in Glendale Exhibit 5 which it will be the offered

18 testimony of Mr. John J. Mullaney. There are relevants and

19 admission objections and other arguments to be made about Mr.

20 Mullaney's offer of testimony. And I think it would be

21 easier, perhaps, if we -- when we get to that, we then notify

22 Your Honor as to the changes that we've agreed to in the

23 Mullaney testimony.

24 So, we are withdrawing 36. There will be changes in

25 Mullaney's testimony. In addition, Your Honor, the same
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1 arguments have prevailed on Trinity to agree that it would

2 withdraw its Exhibit 35 which is the testimony of Mr. Harvey

3 Budd. And, so, Trinity hereby does withdraw the testimony of

4 Mr. Harvey Budd. And by agreement of Bureau counsel and

5 counsel for Glendale, we have released Mr. Budd and he will

6 not be appearing here for cross examination today.

7 JUDGE CHACHKIN: And I assume Mr. Fisher will also

8 not appear?

9

10

MR. MAY: Yes, sir, he -- he's not to appear.

JUDGE CHACHKIN: All right. Let me, let me state on

11 the record that Trinity Exhibit 35 which has been previously

12 received has now been withdrawn. And Trinity Exhibit 36 which

13 has been identified has now been withdrawn.

14 (Whereupon, the documents previously

15 identified as Trinity Exhibits 35 and

16 36 were withdrawn from the record.)

17

18 matter?

19

20

21

22

MR. SCHAUBLE: Your Honor, one other preliminary

JUDGE CHACHKIN: Yes.

MR. SCHAUBLE: And this is concerning Mr. Mullaney.

JUDGE CHACHKIN: Yes.

MR. SCHAUBLE: I believe the parties have reached

23 agreed upon a stipulation that would in lieu of cross

24 examination of Mr. Mullaney. We don't have the document yet

25 which has to be put in final form but as, as soon as that
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1 document is prepared and finalized, we'll be able to offer

2 that as a joint exhibit in lieu of cross examination of Mr.

3 Mullaney.

4 JUDGE CHACHKIN: So, who do we have as a witness,

5 then, Mr. Mullinax?

6

7

MR. SCHAUBLE: Correct, Your Honor.

JUDGE CHACHKIN: So, the procedure is going we're

8 going to take Mr. Mullinax. Then we're going to go over

9 Glendale's exhibits?

10 MR. MAY: Well, if you, if you would prefer, Your

11 Honor, we could go to I guess Mullaney's -- Glendale's Exhibit

12 5, Mr. Mullaney's testimony.

13 JUDGE CHACHKIN: Well, we still haven't had any of

14 the exhibits identified. I guess perhaps that this would be a

15 good time, Mr. Schauble, to identify all the exhibits.

16 MR. SCHAUBLE: Very well, Your Honor. Your Honor, I

17 ask to be marked for identification this Glendale Broadcasting

18 Company Exhibit No.1, a one-page declaration of George F.

19 Gardner, entitled The Applicant.

20 Next, Your Honor, I'd ask to be marked for

21 identification is Glendale Broadcasting Company Exhibit No.2,

22 a five-page declaration of George F. Gardner, entitled

23 Diversification.

24 Now, Your Honor, what was originally exchanged as

25 Glendale Exhibit No. --
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JUDGE CHACHKIN: Well, let's take up those two first

2 of all then. The documents described by counsel are marked

3 for identification as Glendale Exhibits 1 and 2.

4 (Whereupon, the documents referred to

5 as Glendale Exhibits 1 and 2 were

6 marked for identification.)

7

8

JUDGE CHACHKIN: Now, what is 3 now?

MR. SCHAUBLE: Three, Your Honor, was the, the

9 exchanged direct case testimony of John Allen.

10

11

JUDGE CHACHKIN: Yes.

MR. SCHAUBLE: And as part of our agreement with

12 counsel, 3 --

13

14 that?

15

JUDGE CHACHKIN: You're not, you're not identifying

MR. SCHAUBLE: I'm not identifying that and I'm

16 identifying 4 either.

17 JUDGE CHACHKIN: All right. So, your next Exhibit 3

18 will then be the testimony of Mr. Mullaney?

19 MR. SCHAUBLE: Your Honor, if you wish, -- I would

20 note, Your Honor, that on each page here the exhibit is

21 labeled as Exhibit 5 if, --

22 JUDGE CHACHKIN: I understand that but since it's

23 been -- you're not, you're not identifying it. The next

24 exhibit is -- will be 3. We'll just have to change it to

25 Glendale Exhibit 3. There's no sense having a gap.
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MR. SCHAUBLE: Very well, Your Honor. Do you want

2 me to identify 3 now or do you --

3

4

JUDGE CHACHKIN: Yes.

MR. SCHAUBLE: Your Honor, I ask to be marked for

5 identification as Glendale Broadcasting Company Exhibit No.3,

6 a 17-page exhibit consisting of two cover pages, an 8-page

7 declaration of John J. Mullaney and 7 pages of, of figures and

8 attachments entitled Testimony of John J. Mullaney, Short

9 Spacing Issue.

10 JUDGE CHACHKIN: The document described is marked

11 for identification as Glendale Exhibit 3.

12 (Whereupon, the document referred to

13 as Glendale Exhibit 3 was marked for

14 identification.)

15 MR. SCHAUBLE: All right. At this time, Your Honor,

16 I move that Glendale's Exhibits 1 through 3 into evidence.

17

18

JUDGE CHACHKIN: Any objections to 1 and 2?

MR. MAY: Trinity has no objections to Exhibits 1

19 and 2, Your Honor.

20

21

22

JUDGE CHACHKIN: 1 and 2?

MR. COHEN: No objection to 1 and 2, Your Honor.

JUDGE CHACHKIN: Okay. What about 3? Is that --

23 that's going to be changed I gather and that's going to be

24 joint--

25 MR. SCHAUBLE: No, no, Your Honor.

FREE STATE REPORTING, INC.
Court Reporting Depositions

D.C. Area (301) 261-1902
BaIt. & Annap. (410) 974-0947



1

163

JUDGE CHACHKIN: This is going to be supplemented by

2 a joint exhibit?

3 MR. SCHAUBLE: This is going to be supplemented by a

4 joint exhibit.

5 JUDGE CHACHKIN: All right. So, do you have any

6 objection -- does anyone have any objection to 3 with the

7 understanding it's going to be supplemented by a joint

8 exhibit?

9 MR. MAY: Yes, Your Honor, Trinity has objections to

10 Exhibit 3.

11

12

JUDGE CHACHKIN: What, what are your objections?

MR. MAY: Your Honor, on page 4 which is actually

13 the second page of the narrative statement, in the first full

14 paragraph the -- I believe it's the fifth sentence down, Your

15 Honor. It might be the sixth because I just quickly tried to

16 count the periods but it's the sentence that reads, "Under the

17 Commission's normal policy involving short spacings, it should

18 have specified Troy State's transmitter site as the reference

19 point for the allocation." It's Trinity's position that this

20 witness is incompetent to make such a statement and that the

21 statement is argumentative as presented.

22

23

24

MR. SCHAUBLE: Your Honor,

JUDGE CHACHKIN: Go ahead.

MR. SCHAUBLE: Your Honor, this is being offered as

25 Mr. Mullaney's understanding of Commission policy and an
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1 explanation of why he gave the advice he did. I think it's

2 relevant at a minimum as Mr. Mullaney's understanding. I

3 don't think it's argumentative at all. And what Mr. Mullaney

4 is doing here is, is explaining his understanding of the

5 situation and why he gave the advice he did.

6

7

JUDGE CHACHKIN: What's the Bureau's position?

MR. ZAUNER: Your Honor, the Bureau would have no

8 objection to that language if the language is modified to make

9 clear that, that this is the opinion of Mr. Mullaney and --

10 JUDGE CHACHKIN: Well, the whole document is the

11 opinion of Mr. MUllaney who is an expert.

12 MR. ZAUNER: Well, with that understanding, then we

13 have no objection.

14 JUDGE CHACHKIN: All right. I'll overrule the

15 objection. Mr. Mullaney can be cross examined or perhaps

16 explained in his joint exhibit as to what he meant by it if

17 necessary but the -- I'm accepting this document as the

18 opinion of Mr. Mullaney as an expert.

19 MR. MAY: But, Your Honor, with the same, same

20 objection we would have asked that the beginning of the next

21 sentence which begin with "Instead, the Commission ... ".

22 Again, we believe that this witness is not competent to make

23 that and we do think it is argumentative.

24 JUDGE CHACHKIN: Why doesn't -- isn't he competent

25 to make that statement?
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1 MR. MAY: Because he is not the Commission and he
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2 has no right to speak on behalf of the Commission. In fact,

3 there's a specific Commission rule, 73 611(b)3 that is

4 contrary to the expression that, that this man is making. And

5 for those reasons, we don't think it's competent.

6 JUDGE CHACHKIN: Well, he's testifying as an expert.

7 You could certainly challenge his, his statement and point out

8 that it's contrary to Commission rules and what's the basis

9 for it. But this is his expert opinion. I'll overrule the

10 objection.

11 Any other objections?

12 MR. MAY: Yes, Your Honor. If we continue down the

13 very next sentence which begins with "The Troy State

14 transmitter site or some other properly spaced location should

15 have been specified as the reference point." That sentence

16 continued to the end. Again, we believe that that's

17 argumentative and that is incompetent from this witness to

18 make. Again, he purports to speak on behalf of the Commission

19 and he is not the Commission and it is directly contrary to

20 Rule 73611 and it also seems to contradict the hearing

21 designation order in this matter which made a determination as

22 to what the reference point in Montgomery would be and that

23 that would be the Center City Post Office ordinance for

24 Montgomery.

25 JUDGE CHACHKIN: I think it's all right to challenge
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1 the staff as an expert and perhaps the staff made a mistake.

2 I don't know.

3 MR. MAY: And, Your Honor, we would disagree that

4 the hearing designation order made a, made a determination in

5 this regard. But,--

6 JUDGE CHACHKIN: In any event, this is the opinion

7 of an expert and he's certainly entitled to an opinion about

8 his -- what the rules require and that's he's given his

9 expert opinion. Obviously, you, you could challenge it. But

10 I'll overrule the objection. Any other objections?

11 MR. SCHAUBLE: Yes, sir. At the bottom of page 4,

12 the second sentence which begins, "I believe then and believe

13 now", we think that portion, the conjunctive "and believe now"

14 should be deleted. What's only relevant in this matter is

15 what he believed and advised his client at the time. So, we

16 would ask that that phrase be stricken.

17 JUDGE CHACHKIN: He's arguing that it's, it's

18 correct now, his interpretation of Commission policy. I'll

19 overrule the objection. What he'S saying is that he thinks

20 his advice then was good and is still good as consistent with

21 Commission policy. That's certainly something to be

22 challenged. Anything else?

23 MR. MAY: Yes, Your Honor, page 5, the first full

24 paragraph, the second line which says, "obtained reasonable

25 assurances, site availability for", we would ask that that be
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1 stricken. This is beyond this man's competence. He's not

2 being offered as an expert as to what the Commission's

3 reasonable assurance standards for site availability are.

4 He's--

5 JUDGE CHACHKIN: Well, nobody -- nobody's contending

6 that -- there's not a site availability issue in this case.

7

8

9 that

MR. MAY: Well, we --

JUDGE CHACHKIN: Nobody contending that he hasn't --

that's a given I thought, that the site is available

10 that he's proposing. Nobody's asked for a site availability

11 issue. He's just making the point that they could receive

12 reasonable assurance.

13 MR. MAY: Well, he's not competent to make that. It

14 seems argumentative

15

16

JUDGE CHACHKIN: Well,--

MR. MAY: -- and asking a legal conclusion. We

17 think the language should be changed to just simply say,

18 located a piece of land owned by Martha Day Bryant, not

19 obtained reasonable assurance of site availability for.

20 JUDGE CHACHKIN: In the absence of a reasonable

21 assurance of site availability issue, -- I mean this is a

22 given that they have reasonable assurance of a site -- I'll

23 overrule the objection.

24 MR. MAY: Continuing with Trinity's objections, Your

25 Honor, page 6 -- and I don't mean to -- if the Bureau has
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1 objections between any of these pages, it might be easier to

2 take them in sequence rather than finish with mine and then

3 return to theirs.

4

5

6

7

JUDGE CHACHKIN: Well, why don't you finish yours --

MR. MAY: Okay.

JUDGE CHACHKIN: Then we'll take up theirs.

MR. MAY: The first full paragraph there, the last

8 sentence, "I also knew that if Glendale amended to resite in a

9 property spaced area, it was always possible that the FAA

10 would reject that site." We believe that that is not

11 competent testimony. It's speculative and it should be

12 stricken.

13 MR. SCHAUBLE: Your Honor, this is part and parcel

14 of Mr. Mullaney's explanation as to why he gave the advice he

15 did and the course of action he took when the FAA rejected

16 Glendale's original site?

17 JUDGE CHACHKIN: Well, it's strictly -- I don't, I

18 don't think leaving it in proves anything, frankly. There's

19 always a possibility the FAA could reject another site but the

20 fact of the matter is there's nothing indicating -- indication

21 from Mr. Mullaney that he was aware -- had reasonable -- that

22 he had any facts establishing that it be -- sort another site

23 at that particular site. In other words, what I'm saying is

24 there was no other site he considered so the whole statement

25 is meaningless for what it's worth but I'll allow it in. I
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1 mean it doesn't mean anything since he didn't determine

2 whether there were other available sites. And, so, it means

3 nothing this sentence. But I'll overrule the objection. It

4 certainly could be explored as to whether, in fact, he did

5 have any other sites under consideration.

6 MR. MAY: Well, we know from the stipulations that

7 he had no such other sites.

8 JUDGE CHACHKIN: Well, fine, then, it means nothing

9 this sentence.

10

11

MR. MAY: Page--

JUDGE CHACHKIN: I want, I want to also make clear,

12 you know, the fact what Mr. Mullaney believed or didn't

13 believe and, you know, is, is totally irrelevant. This is a

14 simple issue, a spacing issue. And Mr. Mullaney's beliefs and

15 good faith is not an issue in this case. We don't have a

16 misrepresentation issue. We don't have an issue of intention.

17 It's all irrelevant. So, when you're telling me that you want

18 me to leave it in because Mr. Mullaney believed it, then it

19 gave you advice is totally irrelevant. The Commission doesn't

20 give you points because Mr. Mullaney gave you the wrong

21 advice. It's just simply a spacing issue. Either you meet

22 the spacing standards or you don't. So, Mr. Mullaney's

23 beliefs are irrelevant. He makes an opinion. He offers an

24 opinion here that he believes that the site proposed is

25 consistent with Commission policy. Then that's his opinion
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1 and he has -- as an expert and he could be challenged in that

2 opinion. But the fact that he acted in good, you know, in

3 good faith is irrelevant. The whole issue in this case.

4 That's not we -- we don't have a misrepresentation issue. Go

5 ahead with your objection.

6 MR. MAY: Continuing Trinity's objection, Your

7 Honor, on page 7, the second sentence in the first full

8 paragraph on that page, the one that begins "The extra 0.26

9 kilometers", we would, we would ask that that sentence be

10 stricken. We believe it is conclusory and argumentative and

11 that this man is not in a position to be able to make that

12 argument.

13 JUDGE CHACHKIN: Well, isn't that what experts do,

14 they make arguments on behalf of their client and then they're

15 challenged on those arguments? That's what experts are. He's

16 not a layman being asked to just state what he saw. He's

17 being offered as an expert to give his expert opinion as to

18 the site. You can challenge it. I mean that's the purpose of

19 cross examination. I'll overrule the objection.

20 MR. MAY: On page 8, Your Honor, continuing with

21 Trinity's objections, --

22 JUDGE CHACHKIN: Yes.

23 MR. MAY: the paragraph that begins in the middle

24 of that page, the last two words at the end of the first line,

25 they're "not materially".
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JUDGE CHACHKIN: What is this now? Oh, "A grant

MR. MAY: "The grant of Glendale's application is
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3 not materially. We would ask that the words "not materially"

4 be deleted. We think that they are argumentative and

5 conclusory and there's no context for it. We don't know what

6 "not materially" means in this particular instance.

7 JUDGE CHACHKIN: Well, I assume that's what Mr.

8 Mullaney is going to tell us.

9

10

MR. SCHAUBLE: And, Your Honor, --

JUDGE CHACHKIN: Either by way of stipulation or by

11 cross examination. The objection is overruled.

12 MR. SCHAUBLE: Your Honor, at this point in, in

13 connection with what we said earlier this morning, the first

14 full paragraph on page 9,

15

16

17

18

JUDGE CHACHKIN: Yes.

MR. SCHAUBLE: -- is being withdrawn as part of our

JUDGE CHACHKIN: All right. The first full

19 paragraph on paragraph 9 -- on page 9 has been withdrawn. All

20 right. Does that affect the maps in any way?

21

22

23

MR. SCHAUBLE: Yes, Your Honor. On page 11 --

JUDGE CHACHKIN: Yes.

MR. SCHAUBLE: -- there is a reference to existing

24 tower, WFOX-FM. That reference is also being withdrawn.

25 JUDGE CHACHKIN: Are you talking about where it says
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1 allowable site area?

2 MR. SCHAUBLE: No. It's on the upper right-hand

3 corner of the page.

4 JUDGE CHACHKIN: Up in the right-hand corner. And

5 what, what are you talking about now?

6

7

8

MR. SCHAUBLE: On page 11 --

JUDGE CHACHKIN: Oh, existing tower --

MR. SCHAUBLE: Yeah. That's being withdrawn. That

9 reference is being withdrawn also.

10

11

12

JUDGE CHACHKIN: Just that reference?

MR. SCHAUBLE: Yeah.

MR. MAY: Wait a second. I mean the exist -- the

13 paragraph on 9, page 9,

14 MR. SCHAUBLE: Could be go off the record, Your

15 Honor. Could we go off the record?

16

17

18

19

JUDGE CHACHKIN: Yes, we'll go off the record.

(Off the record.)

(On the record.)

JUDGE CHACHKIN: Back on the record. The parties

20 have agreed that only paragraph 5 -- the first complete

21 paragraph on page 9 is being withdrawn and the map -- any

22 portion -- and that no portion of the map appearing on page 11

23 is being withdrawn and the map will remain in as it is. All

24 right. Any other portions of the exhibit that you're going to

25 withdraw, Mr. Schauble, or is that it?
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MR. SCHAUBLE: I believe that's it, Your Honor.

JUDGE CHACHKIN: All right. And I've taken care of

3 all your objections?

4

5

6

7

MR. MAY: No, no, sir, you have

JUDGE CHACHKIN: You have other objections?

MR. MAY: One last objection

JUDGE CHACHKIN: All right. What's your last

8 MR. MAY: for the last, last portion. The last

9 paragraph beginning on page 9 running into page 10, we would

10 ask that in its entirety that this be struck. We think it's

11 irrelevant. It is essentially a prayer for relief and this

12 witness is not competent to make such a prayer for relief.

13 The issue here is the, is the waiver of the Commission's

14 rules. It is not a question of any submission that mayor may

15 not have been made to the allocations grants of the Mass Media

16 Bureau or any other matter outside the scope of whether or not

17 these parties are meeting their burden to, to sustain a waiver

18 request.

19

20

21

22

MR. SCHAUBLE: Your Honor, I think

MR. MAY: I mean for example,

MR. SCHAUBLE: Oh, excuse me.

MR. MAY: -- it says if the presiding judge

23 determines that a waiver is not appropriate -- well, if they

24 don't -- if you agree that it's not appropriate and then say

25 Glendale asks that its application not be denied in spite of
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1 that but that it be granted subject to a condition that the

2 Mass Media Bureau must move the reference point before

3 Glendale can commence construction. I mean essentially, Your

4 Honor, I think they're asking you to do something that, that

5 I'm not sure the Commission's delegated authority provisions

6 permit, particularly because what was issued in the HDO where

7 there is an issue in this matter as to the short spacing or

8 the fully spacing of this proposal put forward by Glendale.

9

10

JUDGE CHACHKIN: Mr. Schauble, any comment?

MR. SCHAUBLE: Your Honor, I, I think this I

11 think it is relevant for at least to be -- for it to be in the

12 record that we are proceeding on two tracks here, not only

13 with the hearing here, but also that Glendale has filed a

14 request to move the reference point for the Montgomery

15 allocation which is pending and --

16 JUDGE CHACHKIN: But it's not something for me to

17 rule on? It's for the staff to rule on?

18 MR. SCHAUBLE: I believe that, that is for the staff

19 to rule on, Your Honor, but I think it's relevant to this

20 record to the extent that if, if the staff takes action,

21 grants our request, it would be our position that that would

22 moot the issue. And I, I think if it's not in here we could

23 be in the anomalous position that -- we could be in an

24 anomalous position where the staff could move the reference

25 point but if this isn't in the record, --
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JUDGE CHACHKIN: Your -- you -- well, what if it's

2 in the record, what am I going to do with it? I have to act

3 on the basis of the issue given before me and the waiver

4 question.

5

6

MR. SCHAUBLE: Well,--

JUDGE CHACHKIN: I can't act on the basis that you

7 have a pending request, Mass Media Bureau. Obviously, if the

8 Mass Media Bureau grants the request prior to the time I issue

9 my initial decision, then I'll be bound by whatever they grant

10 I gather at that point.

11 MR. ZAUNER: Your Honor, if the Commission does

12 change the reference point, then I presume that Mr. Schauble

13 would be free to come into the pleading informing Your Honor

14 of that and take whatever action is necessary at that point in

15 time.

16 JUDGE CHACHKIN: That's right. Now, what I suggest

17 is you might this doesn't belong in Mr. Mullaney's

18 testimony in any event. He's an -- as an expert engineer,

19 this, this has nothing to do with that. This is something

20 that the lawyer is pleading.

21 MR. COHEN: Why don't we prepare a -- why don't we

22 prepare a statement as to what's pending before the

23 Commission?

24 JUDGE CHACHKIN: Well, what I would suggest is that

25 you ask that official notice be taken of this and also you
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1 could argue if you want in your findings that, that in lieu of

2 denying the application that it should be granted subject to

3 condition. The Mass Media -- well, what action in the Mass

4 Media Bureau case and the parties could argue one way or the

5 other.

6

7

8

9

MR. COHEN: Your Honor, we'll prepare a document --

JUDGE CHACHKIN: Should now be arguing to counsel.

MR. MAY: Well, that's a legal argument and we

JUDGE CHACHKIN: That's right, that's a legal

10 argument of counsel.

11 MR. MAY: that this man --

12 JUDGE CHACHKIN: I agree with you. I agree with

13 that. I will strike the last paragraph on page 9 and

14 beginning on page 10, that this is not appropriate testimony

15 from an engineering expert. This is legal argument.

16 MR. MAY: That concludes Trinity's objections to

17 Glendale Exhibit 3, Your Honor, the testimony of John J.

18 Mullaney.

19 JUDGE CHACHKIN: Any -- Bureau have any other

20 objections?

21

22

MR. ZAUNER: No, Your Honor.

JUDGE CHACHKIN: All right. Glendale Exhibit 3 as

23 modified by my ruling is received.

24 (Whereupon, the document referred to

25 as Glendale Exhibit No. 3 was hereby
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received into evidence.)

JUDGE CHACHKIN: All right. Where do we go from

MR. MAY: I guess one preliminary statement. Then

5 Trinity would like to call its witness, Mr. Randy Mullinax.

6 The preliminary statement, Your Honor, is is that we are

7 moving forward with stipulations concerning Mr. Mullaney. We

8 recognize that he has family circumstances that make it I

9 think impossible for him to appear as a witness. I'm not sure

10 procedurally how you'd want to handle this but I gather if we

11 finish today we could ask

12

13 until--

14

JUDGE CHACHKIN: I'll just leave the record open

MR. MAY: Left it open until we could submit the

15 stipulations?

16 JUDGE CHACHKIN: Until you submit the stipulations,

17 yes, understanding it's going to be done in the next few days.

18 MR. MAY: Yes, we're working on it today, --
19 JUDGE CHACHKIN: All right.

20 MR. MAY: -- Your Honor.

21 MR. COHEN: Your Honor, could we --

22 JUDGE CHACHKIN: We'll, we'll discuss off the record

23 the post finding states but I will leave the record open

24 pending this -- yes, Mr. Cohen?

25 MR. COHEN: Could we have -- could we have a very
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1 short recess, a personal privilege, Your Honor.

2

3

4

5

6

7

8

JUDGE CHACHKIN: Right now?

MR. COHEN: Yeah, for like -- under 5 minutes.

JUDGE CHACHKIN: All right.

MR. COHEN: Thank you, Your Honor.

(Off the record.)

(On the record.)

JUDGE CHACHKIN: I understand we have an attorney

9 appearing on behalf of Mr. Mullinax. Why don't you identify

10 yourself, sir?

11 MR. CORBERT: Yes, Your Honor. It's Dennis Corbert,

12 Leventhal, Senter & Lerman.

13 JUDGE CHACHKIN: All right. Would, would you state

14 your name and address for the record, please?

15 THE WITNESS: My name is Randy Mullinax. I reside

16 at 2859 Cascade Drive, Gainesville, Georgia.

17 JUDGE CHACHKIN: Do you have any questions of Mr.

18 Mullinax or he's available for cross examination?

19

20

MR. MAY: Just a few preliminary questions.

JUDGE CHACHKIN: Oh, go ahead.

21 RANDY MULLINAX

22 having first been duly sworn, was called as a witness herein

23 and was examined and testified as follows:

24 DIRECT EXAMINATION

25 BY MR. MAY:
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